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NOWALSKY, BRONSTON & GOTHARD

A Professional Limited Liability Company

Attorneys at Law
Leon L. Nowalsky

n L. 3500 North Causeway Boulevard Monica Borne Haab
Benjamin W Bronston Suite 1442 EllenAnn G. Sands
Edward P. Gothard Metairie, Louisiana 70002 Bruce C. Be.tzer

Telephone: (504) 832-1984 Philip R..Adam$Z]r.
Facsimile: (504) 831-0892 D F =h
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VIA OVERNIGHT DELIVERY : :' N
Executive Secretary S

Tennessee Regulatory Authority DOCKET NO. |

460 James Robertson Pkwy :

Nashville, TN 37243 OYL-t09 4R

Re

Application by Network US, Inc. d/b/a CA Affinity and Motion Telecbm, Inc
for Approval of an Asset Purchase Agreement

Dear Sir or Madam

On behalf of Network US, Inc. d/b/a CA Affinity and Motion Telecom, Inc , enclosed please
find an original and thirteen (13) copies of the referenced Application.

Please date stamp and return the enclosed extra copy of this letter in the envelope
provided.

Please call me should you have any questions concerning this filing. Thank you for your
assistance with this matter

EllenAnn G Sands

Enclosures



BEFORE THE PUBLIC SERVICE COMMISSION
STATE OF TENNESSEE

APPLICATION BY
NETWORK US, INC.
d/b/a CA AFFINITY AND CASE NO.
MOTION TELECOM, INC.

FOR APPROVAL OF AN ASSET
PURCHASE AGREEMENT

APPLICATION

Network US, Inc. d/b/a CA Affinity (‘NUS”) and Motion Telecom, Inc (“Motion”)
(collectively, “Applicants”), pursuant to the applicable Statutes of this State and the
Commission's Rules and Regulations currently in effect and/or subsequently enacted,
hereby request Commission approval of an Asset Purchase Agreement' (the
"Agreement”) whereby NUS will purchase substantially all of the telecommunications
assets of Motioﬁ, Including but not limited to Motion's customer accounts (the
“Acquisition”).

The customers of Motion will be given the opportunity to switch their service from
NUS to a different carrier.? Those customers who choose not to switch to a different
carrier will continue to receive long distance service from NUS under the Certificate of
Public Convenience and Necessity, or other operating authority, previously 1ssued to
NUS in this State Commission approval of the Agreement and the Acquisition will be
beneficial to the involved companies as well as Motion's customers. Approval of the

Acquisition will not in any way be detrimental to the public interests of this State. On the

! A copy of the Agreement I1s attached hereto as Exhibit "A".

2 The customer notification informing Motion’s customers of the transaction is attached

hereto as Exhibit “B”



contrary, the customers of Motion will continue to receive the same high quality service
previously rendered to them Additionally, no party to the Agreement will be given
undue Motion over any other party

In support of this Application, Applicants shows the following

THE PARTIES

1 NUS 1s a privately held Nevada liability company with principal offices
located at 1842 Centre Point Drive, Suite 128, Naperville, llinois, 60563 NUS is
requesting Commission approval of the Acquisition. NUS Is a certificated carrier in this
State *

2. Motion 1s a privately held Colorado corporation with principal offices
located at 7101 S Fulton Street, Suite 200, Englewood, Colorado, 80112 Motion Is
authorized to provide resold interexchange services throughout the United States.
Motion 1s a certificated carrier in this State *

Il. DESIGNATED CONTACT
3. The designated contact for questions concerning this Application is:
EllenAnn G. Sands
Nowalsky, Bronston & Gothard
A Professional Limited Liability Company
3500 North Causeway Boulevard
Suite 1442
Metairie, Louisiana 70002
Telephone (504) 832-1984

Telefax. (504) 293-8204
Email esands@nbglaw.com

*NUS currently provides telecommunications services In this State pursuant to authonty granted
in Docket No 01-00784, September 25, 2001

“*Motion currently provides telecommunications services Iin this State pursuant to authority granted
in Docket 03-00437




4, Coples of such correspondence should also be sent to-
Barbara H. Vonderheid
Vonderheid & Associates
8101 E Dartmouth Ave , #95
Denver, Colorado, 80231
Telephone: (303) 784-5329
Telefax' (303) 784-5329
Email: bvonderheild@awipcs.com

lll. REQUEST FOR APPROVAL OF THE ACQUISITION
5 Applicants submit that the Acquisition will accomplish the following

a. Motion will sell, transfer and assign to NUS all of Motion's right, title
and interest in and to Motion's assets, as defined in the Agreement

b In consideration for the above transfer and sale of assets, NUS will
pay to Motion the purchase price set forth in the Agreement

6. NUS is well-qualfied to consummate the transactions which are the
subject of this Application.®

7. The customers of Motion have been given the opportunity to switch their
service from Motion to a different carrier Those customers of Motion who choose not to
switch their service to a different carrier are continuing to receive service pursuant to
authority previously granted to Motion by this State until such time as this Commission
grants the instant application at which time the customers will be serviced under NUS'’s
authority.

8 The technical, managerial and financial personnel of Motion will assist with

the transition and integration of the acquired Assets after the transaction, and the

> Exhibit "C" attached hereto consists of NUS's financial statements for the year 2003



technical, managerial and financial personnel of NUS will continue to serve the
transferred Motion customers with the same high level of expertise °
IV. PUBLIC INTEREST CONSIDERATIONS

9. Critical to the Acquisition is the need to ensure the continuation of high
quality, uninterrupted service to all customers currently served by Motion. The
Acquisition will also serve to create a heightened level of operating efficiency which
generally will serve to enhance the overall capacity of NUS to compete in the
marketplace and to provide telecommunications services for a greater number of
consumers In this State at competitive rates

V. EXPEDITED REVIEW

10 Applicants request expedited review and disposition of the Instant

Application
VIi. CONCLUSION
11 WHEREFORE, for the reasons stated herein, Applicants respectfully

request that the Commussion, on an expedited basis, grant the following

a approve the Agreement,
b. authorize Applicants to consummate the Acquisition, including but
not imited to the transfer of Motion’s customer accounts to NUS,

and

Managerial profiles of NUS’s management team are attached as Exhibit “D”




C. cancel Motion’s Certificate of Public Convenience and Necessity, or
other operating authority, previously issued by this State

DATED this 6" day of August, 2004,

Respectfully submitted,

Yde 777~

EllenAnn G. Sands

Nowalsky, Bronston & Gothard

A Professional Limited Liability Company
3500 North Causeway Boulevard

Suite 1442

Metairie, Louisiana 70002

(504) 832-1984

Counsel for Network US, Inc d/b/a CA Affinity

Barbara H. Vonderheid
Vonderheid & Associates

8101 E. Dartmouth Ave , #95
Denver, Colorado, 80231

(303) 784-5329

Counsel for Motion Telecom, Inc



STATE OF _ LOUASI AV
COUNTY OF _ QLABPAS

VERIFICATION

I, Bernard A Goldman, am the Executive Vice President/Assistant Secretary of
Network US, Inc d/b/a CA Affinity and am authorized to make this verification on its

behalf The statements made in the foregoing Application are true of my own

knowledge, except as to those matters which are therein stated on information and

belief, and as to those matters | believe them to be true

By ﬁ%«w//f/%%m

Name. Bernard A. Goldman
Title: Executive Vice President/Assistant Secretary

\;w-.;JSw:r-;yB to and subscribed before me, Notary Public, in and for the State and
\seégnty'ne.\r‘m;'él«,/above, this 2¢Gth day of July, 2004
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STATE OF COLORADO
COUNTY OF ARAPAHOE

VERIFICATION

|
1

1
|, Mark Gritz, am the President and Treasurer of Motion Telecom, Inc and am

|

authorized to make this verfication on its behalf The statements made In the foregoing
|

Application are true of my own knowledge, except as to those matters which are therein
!

stated on information and belief, and as to those matters | believe them to be true.

|
|
| MJV
. By
| Name Mark Gritz ~  _/
Title: President and Treasurer

i
1

Sworn to and subscribed before me, Notary Public, in and for the State and
County named above, this 4th day of August, 2004 S

// M{j@zxﬂﬁ

Notary Pubhc

My commission expires ;/SJ/}

a Comm Expies_ .
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DISTRIBUTION DRAFT

i ASSET PURCHASE AGREEMENT

|

This'l Asset Purchase Agreement (the “Agreement”), dated as of July ____, 2004, I1s

made by and between Network US, Inc, an llinois corporation with its principal offices
located at 180 N. LaSalle Street, Surte 1820, Chicago, lllinois, 60601 (“Purchaser”), and
Motion Telecom, Inc, a Colorado corporation with principal offices located at 7101 S.
Fulton St , 'Sutte 200, Centennial, Colorado, 80112 (“Seller’)

!

| RECITALS

|
WH|EREAS, Seller 1s engaged In the business of, among other things, the sale and
provision of resold long distance telecommunications services (the "Purchased Business"),
and

WHEREAS, Purchaser desires to purchase from Seller, and Seller desires to sell to
Purchaser, all of Seller's nght, title and interest in and to certain of the tangible and
intangible :'I:\ssets of Seller relating to or used in connection with the Purchased Business,
together with the goodwiill associated with such assets, all as more fully described below,
on the terrriws and conditions set forth herein;

|
NOW, THEREFORE, in consideration of the mutual promises contained herein, the
parties hereby agree as follows.

| ARTICLE |
li PURCHASE AND SALE OF ASSETS

1.011 Sale and Purchase of Assets. Subject to, and upon the terms and
conditions contained herein, at the Pre-Closing (as hereinafter defined) Seller shall sell,
transfer, assign, convey and deliver to Purchaser, and Purchaser shall purchase, accept
and acquire from Seller, all of Selier's nght, title and interest in and to certain of the
tangible and intangible assets of Seller relating to or used in connection with the
Purchased! Business (collectively, the "Assets"), wherever such assets are located, and
whether m!the possession of Seller, any of its suppliers or any of its distributors or sales
agents, together with the business as a going concern associated with such Purchased
Business, in each case free and clear of all Encumbrances (as hereinafter defined) other
than the Pelrmltted Liens (as hereinafter defined) The Assets includer

= (a) Customer Accounts All of Seller's long distance customer
accc;)unts relating to the Purchased Business and listed in Schedule 101(a)
hereto (the “Customer Accounts”), including all customer lists, books, records,
filesl data, computer data records, billing files and similar items related to same;

|

. (b) Customer Contracts. All of Seller's rights under any agreements,
applllcatlon forms, term contracts, letters of agency and all other contractual
instiuments related to the Customer Accounts (collectively, the “Customer

1

8/2/2004




DISTRIBUTION DRAFT

Conltracts”), including but not limited to Seller's right to assert claims and take
other rightful actions in respect of breaches, defaults and other violations of such

Customer Contracts arising after the Pre-Closing Date as defined hereinbelow
and1 not including claims arising prior to the Pre-Closing Date;

}i (c) Assumed Contracts. All of Seller's right, title and interest in and to
the contracts to be assumed by Purchaser (the “Assumed Contracts”) which are

liste'ld on Schedule 1.01(c),

'; (d) Prepaid Expenses. All prepaid expenses, deferred expenses and

SeCl’,II'Ity deposits;
l (e) intellectual Property. All intellectual property rights of Seller used in
connection with the Purchased Business, including all service marks, brand
names, logos, insignias, designs and copyrights of Seller used in connection with
the 'iPurchased Business and all registrations, applications, licenses and other
nghts with respect to such Intellectual property, including all causes of action
heréftofore accrued or hereafter accruing with respect thereto;

(f Toll-free Numbers and PIN Numbers. Any toll-free telephone
numbers or Personal ldentification Numbers (PINs) used in the Purchased
Business,

1 (g) Books and Records. All financial, commercial, marketing and
administrative books and records of the Purchased Business in any form or
meqlum, including, without limitation, computer databases, correspondence files,
administrative guidelines, marketing surveys, customer and supplier lists, sales
and}promotional literature, mailing lists, quality control records and procedures,
research and development files and other records used in connection with or
rela'lting to the Purchased Business as heretofore or presently conducted,
togelther with coples of all personnel records related to the Employees (as
heréinafter defined) and all accounting records used In connection with or
relating to the Purchased Business as heretofore or presently being conducted;

(h)  Computers and Software. All electronic databases and other data
proqessing and storage materials (regardless of format or medium) of Seller and
used in connection with the Purchased Business;

(1) Intangible Assets and Goodwill. All intangible assets, including the
goodwill of the Purchased Business as a going concern

1.02 Assumed Liabilities. Purchaser hereby agrees to assume, as of the Pre-

Closing Date (as hereafter defined) and perform when due, the following liabilities and
obligations lof Seller (collectively, the "Assumed Liabilities")

8/2/2004
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(a) all liabilities and obligations of Seller arsing under the Assumed
Contracts, provided, however, that in no event shall Purchaser assume any liability
under the Assumed Contracts arising out of any breach or default thereunder by
Seller prior to the Pre-Closing Date (including, without limitation, any event
occurrmg prior to the Pre-Closing Date, that, with the passage of time or the giving

of notice, or both, would become a breach or default) under any Assumed Contract;

(b) all liabilities and obligations of Seller to provide services to the
Customer Accounts and under the Customer Contracts; provided, however, that in
no 1event shall Purchaser assume any liabiity under the Customer Accounts or
Customer Contracts arising out of any breach or default thereunder by Seller prior
to the Pre- Closing Date (including, without limitation, any event occurring prior to
the |Pre-Closing Date, that, with the passage of time or the giving of notice, or both,
would become a breach or default) under any Customer Account or Customer
Contract and

(c) all vacation pay and sick pay of the Accepting Employees (as
her§inaﬁer defined) that 1s accrued but unused or otherwise arising on the
termination date of each Accepting Employee.

1.03 Excluded Liabilities. Except as expressly provided in Section 1 03 above,
Purchaser| shall not assume any liabilities or obligations of (or claimed through) Seller
arising prlor to the Pre-Closing Date, whether relating to the Assets, the Purchased
Business or otherwise, it being expressly acknowledged and agreed by the parties that all
such |labI|ItIeS and obligations, and any clams or disputes relating thereto, whether known
or unknowln asserted or unasserted (collectively, the "Excluded Liabilities"), are and shall
remain the liabilities and obligations of Seller for all purposes. The Excluded Liabilities
shall include, without limitation, any and all debts, liabilities, obligations, contracts,
commitments, claims, disputes, actions, lawsuits, judgments, assessments, fines,
penalties, levies, surcharges, losses, deficiencies and damages arnsing prior to the Pre-

Closing Date and out of or related to’

(@)  contracts, arrangements or understandings between Seller and any
of its existing and former stockholders, directors, officers and any other Related
Parties (as hereinafter defined),

(b)  any Employees or Former Employees (as those terms are hereinafter
defi 1ed) of Seller (whether or not such Employees become Accepting Employees
or any of their beneficiaries, heirs or assignees of any kind or nature whatsoever,
lncllhdlng, without Iimitation, accrued wages or vacation pay, obligations arising
under any severance, stock option, retirement, pension, health (including, without
Ilmltatlon retiree health obligations) or other benefit plans (including 401(k)
matchlng benefits, any funding deficiency arising with respect to any such plan), or
any| of their beneficiaries, heirs or assignees, except to the extent that such

8/2/2004 3
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obllgatlon or hability anses solely out of Purchaser's employment of the Accepting
Employees after the Pre-Closing Date, including, without limitation, arising from
Purchaser's benefit plans, except as set forth in Section 1.03(c) hereof,

(c) Taxes of Seller or any Related Parties (as such term i1s defined in

Section 3 21), including, without imitation, all Taxes iImposed on Seller by reason of

the

sale of the Assets and the Purchased Business to Purchaser hereunder or by

reason of any subsequent liquidation, dissolution or winding up of Seller;

COI'II
con

(d) all legal, accounting and other professional fees incurred by Seller in
nection with the negotiation, execution and delivery of this Agreement and the
summation of the transactions contemplated hereby;

(e) all contracts, agreements and arrangements of Seller which are not

listed on Schedule 1 01(c) hereto (the "Excluded Contracts"), and

(or |

all pending or threatened litigation and any other liabilities or obligations of
claimed through) Seller, arising before the Pre-Closing Date (including, without

Ilmltatlon the claims listed on Schedule 1 04(f) hereto)

ARTICLE Il
CONSIDERATION; TITLE; PRE-CLIOSING; CLOSING

2. OP Purchase Price. Subject to the terms and conditions of this Agreement the
purchase pnce (the "Purchase Price") payable for the Assets shall be

hereof.

payable in accordance with Section 2 02

2.02 Payments.

8/2/2004

(@)  On July 30, 2004, Purchaser shall pay to Seller, by wire transfer to
Seller's bank account (the “Bank Account”), the amount of
subject to the prior release by all
holders of liens and pertected security interests in the Assets.

(b) The remaining (the
“Escrowed Funds”) shall be placed in escrow with a mutually
acceptable escrow agent (the “Escrow Agent”) pursuant to an escrow
agreement (the “Escrow Agreement’) in substantially the form
attached hereto and made a part hereof as Exhibit 2 02(b).
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(c) On or before October 1, 2004, Purchaser shall direct the Escrow
Agent to pay Seller, by wire transfer to the Bank Account, the
remaining portion of the Purchase Price not previously delivered to
Seller (as adjusted in accordance with the provisions set forth in
subparagraphs 2 02(d) and (e) below).

(d) If the Net Revenue (as such term is hereafter defined) of the
Purchased Business for the month of August, 2004 from voice
services 1s more than ten percent (10%) less than the Net Revenue of
the Purchased Business for the month of May, 2004 from voice
services, then the Purchase Price shall be reduced on a pro rata
basis up to a maximum of the Escrowed Funds. For purposes of this
subparagraph, the term “Net Revenue” shall mean billed revenue
minus all taxes, regulatory assessments, pass-through charges,
USF, PICC, Federal, State and Local taxes/surcharges, LNP, SLC,
911 charges, finance charges and other similar or related amounts
billed to end user customers relating to charges for May, 2004.

(e) In the event Purchaser is entitled to indemnification pursuant to the
terms of Section 9.01 below, then, in addition to the Guarantee (as
defined in Section 9 01(b), Purchaser shall be entitled to offset
amounts due from the Escrowed Funds as set forth in the Escrow
Agreement and as described in Section 9 05 below

()  Purchaser shall additionally pay Seller a commission of fifteen
percent (15%) of Net Revenue on all data Customer Accounts
(“Data Customer Accounts”) as listed on Schedule 2 02(f) of this
Agreement for as long as such Data Customer Accounts generate
revenue. In the event that the Data Customer Accounts add new
data lines other than those listed on Schedule 2 02(f), Purchaser
and Seller shall agree on a commission to Seller which is
substantially equivalent to that being paid on the Data Customer
Accounts, giving effect to the actual gross profit margin to
Purchaser on such additional data lines

2.03 Allocation. The Purchase Price, plus any relevant liabilites or other
considerati'lon deemed paid hereunder, shall be allocated among the Assets by Purchaser
in accordance with applicable U S Federal and other income tax laws. Purchaser shall
deliver a brelummary allocation to Seller within 30 days after the date hereof, which
allocation shall be subject to Seller's approval, which approval shall not be unreasonably
withheld. \The parties agree to allocate the Purchase Price among the Assets as
determineq in accordance with this Section 2.03 and to report the sale and purchase of the
Assets for all Federal, state and local Tax purposes (including, without limitation, in filings
on Internall Revenue Service Form 8594) in a manner consistent with such allocation in
accordance with Section 1060 of the Internal Revenue Code of 1986, as amended (the
8/2/2004 5
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"Code").

2.04 Pre-Closing; Management; Closing. The preliminary closing of the
transactlons contemplated hereby (the "Pre-Closing") shall occur on July 30, 2004 (the
“Pre- Closmq Date”), or at such other time as shall be mutually agreed to in writing by the
parties hereto The Pre-Closing shall commence at 10 00 a m., local time, on the Pre-
Closing Date and proceed promptly to conclusion. Notwuthstandlng the foregoing, the
consummation of the transactions contemplated herein (the “Closing”) shall not be
completed untit such time as all necessary regulatory and other consents and approvals
have been obtained, including but limited to any approvals required by the Federal
Communlcatlons Commission and all applicable state public service and public utility
commssnons (collectively, the “Regulatory Consents”). The date on which the actual
Closing occurs (the “Closing Date”) shall be no later than fifteen (15) days after the
Regulatory Consents have been obtained, and title to the Assets and the Purchased
Business ;shall not pass from Seller to Purchaser until that time, provided, however, in no
event shall the Closing take place later than December 31, 2004, whether or not the
Regulator;'/ Consents have been obtained. Commencing on the Pre-Closing Date and
continuing through and including the Closing Date, Purchaser shall manage the Assets
and the Purchased Business pursuant to a management agreement (the “Management
Agreement”) in substantially the form attached hereto and incorporated herein as
Exhibit 2 04.

2.05 Deliveries.

(a) Deliveries by Seller Seller shall deliver to Purchaser at the Pre-
Closing the following:

0] a fully executed Bill of Sale and Assumption Agreement in the
form attached hereto as Exhibit 2.05(a)(1),

(i) a certificate, dated as of the Pre-Closing Date and executed
by an appropriate officer of Seller, to the effect that (A) each of the
representations and warranties of Seller made herein 1s true and correct in
all material respects on the Pre-Closing Date as though such
representations and warranties were made on such date, (B) Seller have
performed and complied in all material respects with all covenants and
obligations under this Agreement which are required to be performed or
complied with by such party on or prior to the Pre-Closing Date,

(i)  a fully executed non-competition agreement of Seller in the
form attached as Exhibit 2 05(a)() (the “Non-competitton Agreement”),

(v)  unless waived by Purchaser, the third party consents specified
in Schedule 2 05(a)(iv) hereto with respect to the Assumed Contracts, in
form and substance reasonably satisfactory to Purchaser;

8/2/2004 6
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(v) an executed written opinion of counsel for Seller, addressed to
Purchaser dated as of the Pre-Closing Date in the form attached hereto as
Exhibit 2 05(a)(v);

(vi)  copies, certified as of the Pre-Closing Date by a proper officer
of Seller, of the resolutions of the Board of Directors of Seller authorizing the
execution, delivery and performance of this Agreement and the documents
to be executed by Seller hereunder referred to in this Section 2 05(a) by
Seller,

(viiy  possession of the Assets, wherever located,

(viiiy  a fully executed Management Agreement in the form attached
hereto as Exhibit 2 05(a)(vni) (the “Management Agreement”);

(1x) a fully executed Escrow Agreement; and
(x) the Guarantee fully executed by Advantage

(b)  Deliveries by Purchaser Purchaser shall deliver to Seller at the Pre-
Closing the following:

() payment of the Pre-Closing Payment,

(n) a certificate, dated as of the Pre-Closing Date and executed
by an appropriate officer of Purchaser, to the effect that (A) each of the
representations and warranties of Purchaser made herein is true and correct
in all material respects on the Pre-Closing Date as though such
representations and warranties were made on such date, (B) Purchaser has
performed and complied in all matenal respects with all covenants and
obligations under this Agreement which are required to be performed or
complied with by such party on or prior to the Pre-Closing Date;

() a copy, certified by a proper officer of Purchaser, of the
resolutions of the Board of Directors of Purchaser authorizing the execution,
delivery and performance of this Agreement and the documents to be
executed by Purchaser hereunder,

(v) an executed wrtten opinion of counsel for Purchaser,
addressed to Seller dated as of the Pre-Closing Date in the form attached
hereto as Exhibit 2 05(b)(iv);

(v) counterparts of each of the documents and agreements that
are to be executed by Purchaser hereunder, duly executed by Purchaser,
8/2/2004 7
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including but not limted to the Non-Competition Agreement, Escrow
Agreement and Management Agreement

ARTICLE ill
REPRESENTATIONS AND WARRANTIES OF SELLER

Seller hereby jointly and severally represent and warrant to Purchaser that.

3.0‘|I Organization and Good Standing. Seller is a corporation duly organized,
validly existing and in good standing under the laws of the state of Colorado. Seller is duly
qualified arpd licensed to do business and is in good standing in each junisdiction where the
nature of its business makes such qualification necessary, which junsdictions are listed on
Schedule 3.01 hereto, except where the failure to be qualified or licensed would not have
a material ladverse effect on the assets, business, liabilities, financial condition, results of
operation or prospects of Seller (a "Materal Adverse Effect”).

3.02 Authorization and Validity. Seller has all requisite corporate and other
power and| authority to execute, deliver and perform its obligations under this Agreement.
The execution, delivery and performance of this Agreement and the other documents
executed |by Seller hereunder (the “Ancillary Agreements”) by Seller, and the
consummation of the transactions contemplated hereby and thereby, have been duly
authorized by all necessary corporate action by Seller, and no other corporate action on
the part of any Seller 1s necessary to authorize the execution and delivery of this
Agreement or the Ancillary Agreements or the performance of this Agreement or the
Ancillary Agreements by any Seller and the consummation of the transactions
contemplated hereby and thereby This Agreement and each Ancillary Agreement has
been duly lgxecuted and delivered on behalf of Seller and constitutes the legal, valid and
binding oblligation of Seller, enforceable against Seller in accordance with its terms, except
that the epforceablhty of this Agreement and the Ancillary Agreements is subject to
bankruptcy, insolvency, reorganization and similar laws of general applicability relating to
or affecting creditors' nights and limitations on the availability of the remedy of specific
performance and other equitable relief

303 Consents and Approvals; No Violations. To Seller's knowledge, the
execution, |delivery and performance by Seller of this Agreement and the Ancillary
Agreements, and the consummation of the transactions contemplated hereby and thereby,
will not' (i) \violate or conflict with any provision of the Certificate of Incorporation or By-
Laws of Seller, (1) violate or conflict with, result in the breach of, constitute an event of
default (or an event which, with the lapse of time, or the giving of notice, or both, would
constitute an event of default) under, or result in the creation in any party of any right to
accelerate,|modify, cancel or terminate, any contract or other instrument, to which Seller is
a party or by which Seller or any of the Assets is bound, or result in the creation of any
Encumbrance or other right of any third party upon any of the Assets; () violate or conflict
with any Ia\'/v, rule, regulation, ordinance, code, judgment, order, writ, injunction or decree
8/2/2004 8
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of any court or any governmental body or agency thereof of any jurisdiction to which Seller
or any of the Assets may be subject, or (Iv) require any registration, declaration or fiing
with, or Perm|t, license, exemption, order, franchise, approval, consent or other
authorizati9n of, or the giving of notice to, any governmental or regulatory body, agency or
authortty in the United States or any other jurisdiction in which the Purchased Business is
conducted| except as listed on Schedule 3.03 hereto. '

3.04 Absence of Undisclosed Liabilities. Except as disclosed in Schedule 3 04
hereto, and except (1) for habilities and obligations incurred pursuant to the Assumed
Contracts, [or (1) for liabilities and obligations incurred in the ordinary course of business
from the Pre-Closing Date, to Seller's knowledge, Seller has no liabilities or obligations of
any nature, whether absolute or contingent, accrued or unaccrued related to the Assets or
the Purchased Business and for which Purchaser shall be liable after the Pre-Closing

3.05 No Claims or Litigation. Except as disclosed in Schedule 3 05 hereto, to
Seller’s kn'owledge, there are no suits, actions, clams, proceedings (including, without
limitation, zlarbitral and administrative proceedings) or governmental investigations pending
or, to the kpowledge of Seller, threatened against or contemplated against Seller (or any of
ts affiliates, including directors, officers, employees or agents) relating to or affecting,
directly or (lndir'ectly, the Assets or the Purchased Business, which, if successful, would
have a maternal adverse impact on the Assets or the Purchased Business. There are no
such suits, actions, proceedings, claims or investigations pending or, to the knowledge of
Seller, thrclaatened challenging the validity or propriety of, or otherwise involving, this
Agreementl or the transactions contemplated hereby. Except as disclosed In Schedule
3.05 hereto, there is no judgment, order, injunction, decree or award issued by any court,
arbitrator, éovernmenta| body or agency thereof to which Seller is a party and which would
materially affect the Assets or the Purchased Business or by which any of the Assets are
bound, which is unsatisfied or which requires continuing compliance therewith by Seller

3,06 Taxes. All matenal Tax returns and reports relating to the Assets and the
Purchased\ Business required to be filed by Seller on or before the date hereof have been
duly and timely filed and all such returns and reports are complete and correct in all
material reépects. All material Taxes, assessments, fees and other governmental charges
imposed oh or with respect to the Assets which have become due and payable through
and mcludi‘lng the date hereof have been paid in a due and timely manner or have been
accrued foq in the books and records of Seller. Seller have paid or will pay when due any
and all Taxles, assessments, fees and other governmental charges arising with respect to
periods thr9ugh the Pre-Closing Date which are imposed on or with respect to the Assets
and the Purchased Business As of the date hereof, to Seller's knowledge, (1) Seller has
not agreedI to the extension of limitation period for any Tax, (i) there 1s no Tax audit
pending against Seller, (i) there are no Tax liens on any of the Assets (other than any lien
for current lTaxes not yet due and payable), and (iv) to the knowledge of Seller, there 1s no
basis for the assertion of any such Tax liens

3.07 Title to Assets and Related Matters. Except as set forth in Schedule
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3.07 hereto, Seller has good and marketable title to the Assets, free and clear of any and
all mortgages, pledges, security interests, liens, charges, equities, claims, conditional sales
contracts, ‘gestrictions, reservations, options, rights and other encumbrances of any nature
whatsoever (collectively, "Encumbrances"), except for Permitted Liens For purposes of
this Agreement, "Permitted Liens" shall mean (1) statutory liens for Taxes not yet
delinquent |provided such liens are discharged through the timely filing of Tax returns, ()
Encumbrarlmes disclosed in Schedule 3.07(a) and (ni) other liens of an immaterial nature
or amount which do not impair or interfere with the use of any property or assets of Seller
(including the Assets) in any materal respect As of the Pre-Closing Date, Seller shall
convey to|Purchaser, and Purchaser shall acquire, good and marketable title to the
Assets, free and clear of any Encumbrances, except for Permitted Liens

3.0§ Contracts. (a) Except as set forth in Schedule 3 08(a) or Schedule 3 08(b)
hereto or other schedules to this Agreement, to Seller’s knowledge, Seller is not a party to,
or subject to:

() any written contract, arrangement or understanding, or series of
rela'fed written contracts, arrangements or understandings, that is related to the
Purcl:hased Business and involves annual expenditures or receipts of more than
$50.000,

(1) any license agreement currently in effect which grants rights with
respect to any of the Assets that is material to the Purchased Business;

(m)  any wrtten contract, arrangement or understanding currently in effect
not Imade In the ordinary course of business that is materal to the Purchased
Business; '

(v)  any note, bond, indenture, credit facility, mortgage, pledge, security
agreement or other contract, arrangement or “understanding relating to or
eVId:encmg indebtedness for money borrowed, or a security interest, pledge or
mortgage In the Assets,

(v) any express warranty, indemnity or guaranty issued by Seller that is
material to the Purchased Business;

(vi)  any written contract, arrangement or understanding granting to any
person the nght to use any of the Assets that 1s material to the Purchased
Business,

(vi)  other than those license agreements set forth on Schedule 3.10(a)
pursuant to clause (iii) above, any written contract, arrangement or understanding
restricting any Seller's nght to engage in any business activity or compete with any
business that is matenal to the Purchased Business,]

8/2/2004 10
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(vi) any written contract, arrangement or understanding with a Related
Party that is material to the Purchased Business, [

(x) any other agreement that is matenal to the Purchased Business,
mchljdmg, but not Imited to, joint venture agreements, purchase and sale
agreements and collective bargaining, union, consulting and employment contracts;
and

(x) any outstanding commitment or obligation to enter into any contract
or rls\rrangement of the nature described in subsections (1) through (ix) of this
subsection 3.08(a).

Seller has previously delivered or made available to Purchaser copies (or, In
the case |of oral contracts, a general description) of each contract, agreement,
arrangement and understanding (and any amendments or supplements thereto) listed on
Schedule 3 08(a) hereto (the "Material Contracts"). Except for the Customer Accounts
and the obligations of Seller to provide long distance telecommunications services to them,
Seller is not a party or subject to any oral contract, arrangement or understanding, or
series of related oral contracts, arrangements or understandings, that is material to the
Purchased| Business

(b) Schedule 3 08b) hereto lists those Material Contracts which are to be
assumed by Purchaser at the Pre-Closing pursuant to this Agreement (the "Assumed
Contracts") Except as set forth in Schedule 3.08(b) hereto, to the knowledge of Seller, (1)
each Assumed Contract is in full force and effect, (il) neither any Seller nor any other party
s 1n material default under any such contract, and no event has occurred which
constututes\, or with the lapse of time or the giving of notice or both would constitute, a
default by 'any Seller or (to the knowledge of Seller) a default by any other party under
such contract, other than those defaults that would not have, individually or in the
aggregate, a Material Adverse Effect; (iii), there are no disputes or disagreements between
any Seller|and any other party with respect to any such contract, and (iv) Seller Is not
currently renegotiating any of its contracts, nor is Seller paying hquidated damages in lieu
of performing any of its contracts

3.09 Employees; Employee Benefits. (a) Schedule 3.09(a) hereto sets forth
the names| of all current employees of Seller employed in the Purchased Business and
who Purchlaser proposes to employ upon Pre-Closing (the "Employees"), including each
Employee'§ job title, current salary and bonus potential, date of birth and date of
employment. Except as set forth on Schedule 3 09(a), there are no outstanding loans
from Seller to any such Employee. Except as set forth in Scheudle 3 09(a) hereto, there
are no oral or written employment agreements between Seller and any Employee, and all
written and| to the knowledge of Seller, oral employment policies, and all amendments and
supplemen:ts thereto, have previously been delivered to Purchaser and are listed on
Schedule 31.09(a). Except as set forth on Schedule 3.09(a), since July 1, 2004, Seller has
not, except in the ordinary course of business and consistent with past practice, increased
8/2/2004 11
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the salary or other compensation payable or to become payable to or for the benefit of any
of the Employees.

(b) With respect to the Employees, except as disclosed on Schedule 3 09(b), to
Seller’s knpwledge, Seller has complied In all matenal respects with all applicable laws,
statutes and regulations with respect to employees, including, without limitation, those
governing {payment of minimum wages and overtime rates, labor standards, working
conditions, the withholding and payment of Taxes from compensation, terms and
conditions | of employment, immigration, workplace safety, workers' compensation,
disability pay, discriminatory practices, including, without limitation, with respect to
employment and discharge, or otherwise relating to the conduct of employers with respect
to employefes or potential employees (collectively, the "Employee Laws"), and there have
been no claims made or, to the knowledge of Seller, threatened thereunder against Seller.
Seller will T(ransfer to Purchaser at the Pre-Closing, the employee records and |-9 forms
* with respect to the Accepting Employees in proper order as required by law Except as set
forth on Schedule 3 09(b), to the knowledge of Seller, there are no disputes or other
proceedings pending or, to the knowledge of Seller, threatened between Seller and any of
the Employees, to the knowledge of Seller, no labor union or other collective bargaining
unit repres;ents or has ever represented any of the Employees in connection with therr
employment with Seller; Seller has no knowledge of any organizational effort by any labor
union or other collective bargaining unit currently under way or threatened with respect to
any Emplo'yees, to Seller's knowledge, no consent of any labor union or other collective
bargaining| unit representing Employees is required to consummate the transactions
contemplated by this Agreement

3.19 Major Customers. Schedule 3.10 hereto sets forth a complete and correct
list, to Seller's knowledge, of the twenty (20) largest customers of the Purchased Business
in terms of{revenue recognized (after taking into account any discounts or rebates granted
to such customers) showing the total amount billed by Seller to each such customer in
connectlonf with the Purchased Business for the month ended May, 2004 Except as set
forth and dlescnbed in Schedule 3.10 hereto, since July 1, 2004, Seller has not received
any written notice or other written communication terminating or materially reducing, or
setting fortlh an intention to terminate or matenally reduce in the future, or otherwise
reflecting a material adverse change In, the business relationship between such customer
and Seller.

3.11 Consultants, Sales Representatives and Other Agents. To Seller's
knowledge, Schedule 3.11 hereto sets forth a complete and correct list of the names and
addresses| of each consultant, sales representative or other agents currently engaged
Seller with{respect to the Purchased Business and each other distributor used Seller with
respect to|the Purchased Business who 1s not an Employee of Seller and who has
received (cl)r 1s expected to receive) $50,000 or more from Seller in 2004, Schedule 3.1
hereto also sets forth a list of all written agreements between Seller and any such person,
complete a'lnd correct copies of which agreements have previously been delivered or made
available by Seller to Purchaser .
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3.12I Customer Accounts. To the best of Seller's knowledge, Schedule 1.01(a)
hereto sets forth a; correct and complete schedule of all Customer Accounts Except for
Permitted Liens, at Pre-Closing, the Customer Accounts will all be free and clear of all
Encurmbrances. \

3.13 Abil%ty to Conduct the Purchased Business. To the knowledge of Seller,
there is no agreenhent, arrangement or understanding with any person, or any judgment,
order, writ, injunction or decree of any court or governmental body or agency thereof of
any junsdiction, that restricts Seller's conduct of the Purchased Business as of the date
hereof. Ex'cept asi set forth in Schedule 3 13 hereto, Seller has in force, and 1s in material
comphance'l with tﬁme terms and conditions of, all material licenses, permits, exemptions,
consents, authorizations and approvals of governmental authorities or agencies thereof
used or redunred under any existing Federal, state, local or foreign statute, law, ordinance,
rule or regulation (or any proposed statute, law, ordinance, rule or regulation known to

Seller) in C(!Jnnecti(;)n with the Purchased Business.

314 Conipliance with Applicable Law and Requlations. To the knowledge of
Seller, except as |disclosed in Schedule 3 14 hereto, neither the Assets nor Seller's
operation qf the P;urchased Business as presently conducted are in material violation of
any applicable foreign or domestic law, rule, regulation, ordinance, code, judgment, order,
injunction, writ or decree of any Federal, state, local or foreign court or governmental body
or agency thereof,!or trade organization, to which Seller may be subject, including, without
lIimitation, any rule's or regulations of the Federal Communications Commission and similar
regulatory bodies of any foreign country, state or locality. No claims are currently pending
against Sel‘ler, and Seller has not received any notice alleging any such violation, nor, to
the knowledge of §eller, s there any inquiry, investigation or proceeding relating thereto

3.15] Accounts Receivable. To the knowledge of Seller, except as set forth on
Schedule 3.15 her'fato, all accounts recewvable of Seller relating to the Purchased Business
(1) arose from bona fide sales of goods or services in the ordinary course of business and
consistent With past practice, and (i) are accurately reflected in all matenal respects in the
books and |rec:ords'l of the Purchased Business.

|

3.16 No Transactions. To Seller's knowledge, there are no agreements,
arrangements or u:nderstandlngs involving the purchase, sale or other disposition of the
Purchased \Busineg,s, whether through a sale of assets, a sale of the capital stock of Seller,
a merger or otherwlise, other than this Agreement.

|
3.17 Finder's Fee. Seller has not incurred any obligation for any finder’s,
broker’s or agent’s]fee In connection with this Agreement or the transactions contemplated
hereby »
|

i

3.18 Disclosure. No representation and warranty of Seller contained in this
Agreement|(including, without limitation, the Schedules hereto), nor any other statement,
8/2/2004 ‘ 13
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schedule, certrfrcate or other document delivered or to be delivered by Seller to Purchaser
pursuant hereto or In connection with the transactions contemplated by this Agreement,
contains of will contain any untrue statement of a material fact or omits or will omit to state
a material fact necessary In order to make the statements made herein or therein, in the
light of the leircumstances 1n which they were made, not misleading.

, ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PURCHASER

Purchaser hereby makes the following representations and warranties to Seller

l

4, 01 Organization and Good Standing of Purchaser. Purchaser is a
corporatron duly organrzed validly existing and in good standing under the laws of the
State of llinois and has all requisite corporate power and authority to own, lease and
operate its property and assets and to carry on its business as presently conducted and as
to be conducted as of the Pre-Closing Date Purchaser is duly qualified and licensed to do
business and IS |n good standing Iin each jurisdiction where the nature of Purchaser’s
operation and acqursmon of the Purchased Business makes such qualification necessary,
which jurlsdrctrons are listed on Schedule 4.01 hereto, except where the failure to be
qualified or licensed would not have a Matenal Adverse Effect on the assets, business,
liabilities, ﬂnancral condition, results of operation or prospects of Purchaser.

l

4. 02 Authorrtv, Binding Effect; Performance. Purchaser has all requisite
corporate power and authority to execute, deliver and perform its obligations under this
Agreement the Note and the Securty Agreement The execution, delivery and
performance of thrs Agreement, the Note and the Security Agreement by Purchaser, and
the consummatron of the transactions contemplated hereby, have been duly authorized by
all necessary corporate action by Purchaser, and no other corporate action on the part of
Purchaser|is necessary to authorize the execution and delivery of this Agreement, the
Note and the Securlty Agreement or the performance of this Agreement, the Note and the
Securty Agreem'ent by Purchaser and the consummation of the transactions
contemplated hereby This Agreement, the Note and the Security Agreement have been
duly executed and delivered on behalf of Purchaser and constitute legal, valid and binding
obllgatrons| of Purchaser, enforceable against Purchaser in accordance with their terms
The securrty |nterest created by the Secunty Agreement in the collateral described therein
shall be a t]~ irst prlorlty security interest securing payment of the Note to the extent that such
collateral is not allready subject to an existing security interest assumed by Purchaser
pursuant to Section 1 03 hereof

40:13 Consents and Approvals; No Violations. The execution, delivery and
performance of this Agreement by Purchaser, and the consummation of the transactions
contemplated hereby, will not: (1) violate or conflict with any provision of the Certificate of
lncorporatrbn or By-Laws of Purchaser; (1) violate or conflict with, result in the breach of or
constitute an event of default (or an event which, with the lapse of time, or the giving of
notice, or both would constitute an event of default) under or result in the creation in any
8/2/2004 14
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party of the right to accelerate, modify, cancel or terminate, any contract or other
mstrument;to which Purchaser is a party or by which Purchaser or any of its assets Is
bound, or result in'i the creation of any Encumbrance or other right of any third party upon
any of the assets of Purchaser; (ii) violate or conflict with any law, rule, regulation,
ordinance, code,ljudgment, order, wnt, Injunction or decree of any court or any
governmeqtal body or agency thereof of any jurisdiction to which Purchaser or any of its
assets is subject,| or (iv) require any registration, declaration or filing with, or permi,
license, ex'emptiorp, order, franchise, approval, consent or other authonization of, or the
giving of notice to,}any governmental or regulatory body, agency or authority in the United
States, exc'ept as listed on Scheule 4 03 hereto.

4.04 Ability to Conduct the Purchased Business. To the knowledge of
Purchaser, there 1S no agreement, arrangement or understanding with any person, or any
judgment, ‘Prder, v’yrit, injunction or decree of any court or governmental body or agency
thereof of any jurisdiction, that will restrict Purchaser's conduct of the Purchased Business
as of the Pre-Closing Date. Except as set forth in Schedule 4.04 hereto, Purchaser has in
force, and ils in méltenal compliance with the terms and conditions of, all matenal licenses,
permits, exemptions, consents, authorizations and approvals of governmental authorities
or agencie§ therle used or required under any existing Federal, state, local or foreign
statute, law, ordinance, rule or regulation (or any proposed statute, law, ordinance, rule or

regulation known to Purchaser) in connection with the Purchased Business.

4.05 Compliance with Applicable Law and Regulations. To the knowledge of
Purchaser,. except as disclosed in Schedule 4.04 hereto, Purchaser's operation of the
Purchased’,Busine;ss as to be conducted will not be in material violation of any applicable
foreign or qomestlg law, rule, regulation, ordinance, code, judgment, order, injunction, writ
or decree of any Federal, state, local or foreign court or governmental body or agency
thereof, or‘ trade ‘Prganization, to which Purchaser may be subject, including, without
limitation, any rules or regulations of the Federal Communications Commission and similar
regulatory t?odies of any foreign country, state or locality. No claims are currently pending
against Purchaser] and Purchaser has not received any notice alleging any such violation,
nor, to the knowledge of Purchaser, is there any inquiry, Investigation or proceeding
relating thereto

!

4.06 No élaims or Litigation. There are no suits, actions, proceedings, claims
or investigations pé1nding or, to the knowledge of Purchaser, threatened against Purchaser
challenging the validity or propriety of, or otherwise involving, this Agreement or the
transactions contemplated hereby. There is no judgment, order, injunction, decree or
award issued by |any court, arbitrator, governmental body or agency thereof to which
Purchaser is a palrty and which would materially affect the transfer or operation of the
Assets or the Purchased Business, which is unsatisfied or which requires continuing
compliance| therewlith by Purchaser.

f !

4.07. Finder's Fee. Purchaser has not incurred any obligation for any finder’s,

broker's or 'agent’s\fee in connection with this Agreement or the transactions contemplated
8/2/2004 15
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hereby |

4.08 Disclosure. No representation and warranty of Purchaser contained in this
Agreement (including, without limitation, the Schedules hereto), nor any other statement,
schedule, certifi cate or other document delivered or to be delivered by Purchaser to Seller
pursuant hereto or In connection with the transactions contemplated by this Agreement,
contains or will contaln any untrue statement of a material fact or omits or will omit to state
a material ifact necessary in order to make the statements made herein or therein, in the

light of the| circumstances in which they were made, not misleading.

| l
l ' ARTICLE V
Pl!JRCHASER’S COVENANTS AND COVENANTS OF BOTH PARTIES
1 :

5. 01 Cortsummatlon of Agreement. Each of the parties agrees to perform its
obllgatlons[ hereunder and to use its reasonable best efforts to cause the consummation of
the transactions contemplated by this Agreement in accordance with, and subject to, the
terms and,condrtlons of this Agreement Purchaser and Seller agree that time is of the
essence, and that' the Closing shall take place on or before December 31, 2004, whether
or not all Regulatory Consents and third party consents have been obtained.

5. 02 Confidentiality. Purchaser will, and will use its best efforts to cause its
employees and agents to, hold in strict confidence, unless compelled to disclose by judicial
or admmlstratlve process or, in the opinion of counsel, by other requirements of law, all
Confidential Informatlon (as hereinafter defined). Purchaser will provide notice to Seller
and an opportunrty to eliminate or modify any such requirement of law before any such
disclosure! Purchaser will not disclose the Confidential Information to any person, except
as otherwrse maylreasonably be necessary to carry out the transactions contemplated by
this Agreement including any business or due diligence review by or on behalf of
Purchaser[ If this lAgreement 1s terminated as provided hereinafter, then Purchaser shall
return or cause to be returned promptly to Seller all documents and all copies thereof
furnished lby Seller and held by Purchaser or its representatives containing such
Confidential Inforr|nat|on For the purposes hereof, “Confidential Information” shall mean
all lnformatlon of any kind concerning Seller in connection with the transactions
contemplated by this Agreement except information (i) ascertainable or obtained from
public or publlshed information; (i) received from a third party not known by Purchaser
to be under an ot?llgatlon to Seller to keep such information confidential; or (in) which is
or becomes known to the public (other than through a breach of this Agreement); or (iv)
which was in Purchaser's possession prior to disclosure thereof to Purchaser in
connectlorlt herewith

|

5.03 E_m_@yge_g (a) Effective as of the Pre-Closing Date, Purchaser (or an
affiliate of. Purchaser) shall offer to employ such of the Employees as Purchaser shall
determine | |n its sole discretion and shall employ those Employees who accept Purchaser's
offer of employment (the "Accepting Employees") on such terms and condtions of
employment as Purchaser (or, if applicable, an affilate of Purchaser) shall determine in its
8/2/2004 ! i 16
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sole discretion. Ilzrom and after the Pre-Closing Date, all Accepting Employees shall
become employees of Purchaser (or an affiliate of Purchaser), under Purchaser's (or an
affiliate of |Purcha‘lser's) exclusive control and direction. Seller shall permit Purchaser
throughout| the pe;nod prior to the Pre-Closing Date to meet with Employees at such
reasonable: times as shall be approved by a representative of Seller and to distribute to
such Emplloyees sluch forms and other documents relating to employment by Purchaser
after the Pre-Closing Date as Purchaser shall reasonably request. Seller shall use its best

efforts to cause ar'my Employee who may be offered employment by Purchaser to accept
such offer and to become an employee of Purchaser effective on the Pre-Closing Date.

!
I
!
!
!

(a) Purc'lhaser shall not assume or have any obligations or liabilites to any
Employee lor Forr.lner Employee or to any dependent, survivor or beneficiary thereof,
arising out lof or relating to such person’s employment with Seller or any of its affilates or
any predecessor thereto, the termination thereof, the consummation of the transactions
contemplat'ed bylthls Agreement, or the sponsorship by Seller or any affiliate or
predecessér thereof of any employee benefit plan, including the Benefit Plans other than
vacation p]ay and |sick pay of the Accepting Employees that is accrued but unused or

otherwise énsing on the date of termination of each Accepting Employee.

(b) | Purchaser shall not be required to assume, establish or continue any of the
Benefit Pla:ns or employment policies or practices of Seller, or any obligations thereunder,
nor shall Purchaser or any of its affillates become a successor employer with respect to
any Benefit Plan, n;or shall Purchaser or any of tts affiliates be obligated by this Agreement
to make any prov1§ion with respect to employee benefits, employment policies or practices
after the Pre-CIosling Date. Seller shall be solely responsible for any compensation,
severance or other obligations to Employees (including Accepting Employees) and Former
Employees ansing under any Benefit Plan or otherwise out of their employment with Seller
or termination theréFof

5.04 Acccless After Pre-Closing. (a) Purchaser and Seller agree to retain all
accounting (including, without hmitation, accountants' work papers), business, financial
and Tax records ||‘|| its possession (1) relating to the Purchased Business in existence on
the Pre-Closing Date and either sold to Purchaser hereunder or retained by Seller
thereafter, és the case may be, or (i) coming Into existence after the Pre-Closing Date
which relaté to the Purchased Business for periods prior to the Pre-Closing, in each case
for a period of three years from the Pre-Closing Date, provided that, after such date, each
party shall make rc‘aasonable arrangements for the other party's continued access to such
records. In additiop, from and after the Pre-Closing Date, Purchaser and Seller agree that,
subject to receiving appropriate assurances of confidentiality and restrictions on use, they
will not unreasonably withhold access by the other party and its attorneys, accountants
and other representatives (after reasonable notice and during normal business hours), to
such personnel, books, records and documents relating to the Purchased Business as the
other party-may re'asonably deem necessary to properly prepare for, file, prove, answer,

~ prosecute and/or defend any financial statements, Tax return, fiing, audt, judicial or

administrative proceeding, protest, claim, suit, inquiry or other proceeding
8/2/2004 17
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(b) Theiparty requesting assistance hereunder shall pay to the party whose
assistance is requested the reasonable costs of the party providing such assistance.

5.05 Mail and Communications. (a) Seller shall promptly remit to Purchaser
any mail or other communications, including, without limitation, any written inquines, and .
payments received by Seller accrued prior to the Pre-Closing Date and related to the
Purchased Business or the Assets and any invoices received by Seller relating to the
Assumed Lrabrhtres accrued to the Pre-Closing Date and which are received by Seller from
and after the Pre- ‘Closrng Date

(b) Purchaser shall promptly remit to Seller any mail or other communications
related to Seller and any invoices received by Purchaser related to the period prior to the
Pre-Closing Date which are received by Purchaser from and after the Pre-Closing Date

5.06 Notlce of Developments. Each party will give prompt written notice to the
other party of any matenal adverse development causing a breach of any of its own
representations, warranties or covenants hereunder No disclosure by any party pursuant
to this Section 5 96 however, shall be deemed to amend or supplement the Disclosure
Schedule or to prevent or cure any misrepresentation, breach of warranty or breach of
covenant As used herein, “Disclosure Schedule” means the Schedules attached hereto
and referred to herein.

5.07 Taxes From the Pre-Closing Date through the Closing, all Tax returns and
reports relating fo the Assets and the Purchased Business required to be filed by
Purchaser shall b'e duly and timely filed and all such returns and reports shall be complete
and correct in all material respects. All Taxes, assessments, fees and other governmental
charges imposed lon or with respect to the Assets which arise prior to the Pre-Closing Date
shall be paid 1n a due and timely manner by Seller, even if such items due not become due
and payable untll after the Pre-Closing Date. All Taxes, assessments, fees and other
governmental charges imposed on or with respect to the Assets which arise from the Pre-
Closing Date through and including the Closing shall be paid in a due and timely manner
or shall be accrued for in the books and records of Purchaser Purchaser will pay when
due any and all Taxes assessments, fees and other governmental charges arising with
respect to. perlods from the Pre-Closing Date through the Closing which are imposed on or
with respect to the Assets and the Purchased Business. Prior to the Closing, Purchaser
shall not agree to the extension of limitation period for any Tax, or (i1) permit any Tax liens
on any of the Assets (other than any lien for current Taxes not yet due and payable).

5.08 Collections of Accounts Receivable; Lock Box. Notwithstanding
anything to the contrary stated herein, Seller shall retain all accounts receivable and pay
all accounts payable attributable the Customer Accounts for the period prior to the Pre-
Closing Date. IFor the period commencing on the Pre-Closing Date and thereafter,
Purchaser shall clollect all accounts receivable for the benefit of Seller for the period prior
to the Pre-Closing Date, and remit such amount, less a five percent (56%) fee for collection
8/2/2004 I 18
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services prowded by Purchaser. Purchaser shall use its best efforts to collect the
accounts receivable due Seller, and any amounts received by Purchaser for the Customer
Accounts shall be'applled first to the accounts receivable owed to Seller, and thereafter to
Purchaser’s accounts receivable for the Customer Accounts. Further, Seller shall retain
ownership’ and control of the lock box account at Wells Fargo Bank as described in
Schedule 5 08 hereto (the “Lock Box Account”) At the Pre-Closing, Seller shall execute
an irrevocable aSS|gnment of the Lock Box Account to Purchaser effective on that date 45
days from the Pre Closing Date. In the event Seller receives any accounts receivable
from the Customér Accounts which belong to Purchaser during the period prior to the

transfer of the Lock Box Account, Seller shall remit such funds to Purchaser immediately.

ARTICLE VI
. COVENANTS

6.01 Business Operations. (a) From the date hereof through the Pre-Closing
Date Seller shall|operate the Purchased Business only in the ordinary course, will not
introduce any new method of management or operation and shall use its commercially
reasonable efforts to preserve the Purchased Business intact, to retain its present
customers and supplrers so that they will be available to Purchaser after the Pre-Closing
and to cause consummation of the transactions contemplated by this Agreement in
accordance with ||ts terms and conditions. Seller shall not take any action that might
matenally |mpa|r| the Purchased Business or Assets without the prior consent of
Purchaser Without limitation of the generality of the foregoing, Seller will not, and
Seller will:not permlt any of its subsidianes to, engage in any practice, take any action,
or enter mto any transaction in violation of this Agreement. Seller will keep the
Purchased Busmess and its properties substantially intact, including its present
operations, phy3|cal facilities, good will, working conditions and relationships with

lessors, licensors, suppliers, distributors, customers and Employees

(b)l From the Pre-Closing Date through the Closing, Purchaser shall operate the
Purchased Busmess only in the ordinary course, will not introduce any new method of
management or operatron and shall use its commercially reasonable efforts to preserve
the Purchased Busrness intact, to retain its present customers and suppliers after the
Pre- Closmg and| to cause consummation of the transactions contemplated by this
Agreement in accordance with its terms and conditions. Purchaser shall not take any
action that mlght{ materially impair the Purchased Business or Assets without the prior
consent of Seller. Without limitation of the generality of the foregoing, Purchaser will
not, and Seller \'/vrll not permit any of its affiliates or subsidiaries to, engage In any
practice, take anly action, or enter into any transaction Iin violation of this Agreement.
Seller will keep the Purchased Business and its properties substantially intact, including
its present operatlons physical facilities, good will, working conditions and relationships
with Ieseors licensors, supplers, distributors, customers and Employees
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Notwithstanding the foregoing, Seller acknowledges and agrees that Purchaser may,

commencing on the Pre-Closing Date, take the following actions. (a) begin the process
of billing the Customer Accounts under Purchaser's name (or a tradename selected by
Purchaser);' (b) utlllze Purchaser's billing system to prepare and send Customer
Account invoices; (c) transition customer service functions of the Purchased Business to
Purchaser's corporate offices; and (d) take any other actions reasonably consistent with
Purchaser’s stated intention of Integrating the Purchased Business into Purchaser’s

existing business and operations
|
6.02 Access: Due Diligence. Seller shall permit Purchaser and its authorized
representatives reasonable access (with a representative of Seller to arrange) to, and
make available for inspection, all of the Assets and Purchased Business,, and furnish
Purchaser all documents records and information with respect to the Assets as

Purchaser ‘and its: representatives may reasonably request, all for the sole purpose of
permitting Purchaser to become familiar with the business and assets and liabilities of

Seller. ' <

i

6.03 Material Change. Prior to the Pre-Closing and the Closing, Seller and
Purchaser shall promptly inform the other party in wnting of any material adverse
change in the condition of the Purchased Business. Notwithstanding the disclosure of
any such matenal adverse change, the parties shall not be relieved of any liability for,
nor shall the provrdrng of such information be deemed a waiver of, the breach of any
representatron or warranty of any party contained in this Agreement.

6.04 Approvals of Third Parties. As soon as practicable after the execution
of this Agreement but in any event prior to the Pre-Closing Date, Seller will use their
best efforts to secure all necessary approvals and consents of third parties to the
consummation of the transactions contemplated by this Agreement To the extent that
any Seller's nghts under any agreement, contract, license, commitment, or any other
Asset to be assigned hereunder may not be assigned without the consent of another
person which has not been obtained prior to the Pre-Closing, Purchaser and Seller shall
use commercially reasonably efforts to obtain any such required consents as promptly
as possible after the Pre-Closing. If any such consent has not been obtained or if any
attempted assngnment would be ineffective or would impair Purchaser’s nights under the
instrument in question so that Purchaser would not in effect acquire the benefit of all
such rrghts then Seller, to the maximum extent permitted by law and the instrument,
shall act as Purchasers agent In order to obtain for Purchaser the benefits thereunder
and shall cooperate to the maximum extent permitted by law and the instrument, with
Purchaser in any other reasonable arrangement desighed to provide such benefits to
Purchaser Seller shall bear all costs and expenses relating to obtaining the third party
consents requrred of Seller and contemplated by this Section 6.04.

|
6.04 Tax Returns and Payments. Seller shall prepare and file all Federal,
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state, local and f(larelgn returns for all Taxes due or claimed to be due on or before the
Pre-Closing Date by any governmental authority with respect to Seller and the
Purchased Busin"ess or the Assets, and shall promptly pay all such Taxes when due.
Seller shall be solely responsible for, and shall make timely payment of, all sales, use,
transfer, excise, |documentary, real property transfer gans, value added and other
similar Taxes payable in connection with this Agreement, the additional agreements
referred to in Section 205(a) hereof, or arsing from the sale, transfer, assignment,
delivery or conve'lyance of the Assets hereunder or of any assets thereunder. Seller
shall prepare andI file all necessary tax returns and other filings in connection with the
Taxes referred to in this Section 6.05, shall provide all information, documents and
affidavits necessary for any such filings, and shall pay all fees and charges incurred in
connection therewith. Seller jointly and severally shall indemnify, defend and hold

| . .

harmless on an after-tax basis Purchaser against and from any and all hability, cost,
loss or expense to Purchaser arising out of the imposition of any Taxes referred to in
this Section 6.05

6.05 Non-competition Agreement. At or prior to the Pre-Closing, Seller and
Seller’s principals|shall enter into a Non-competition Agreement in the form substantially
similar to t.hat set forth in Exhibit 2.05(a)(iv)

6.06 Further Assurances. Seller shall, at any tme and from time to time after
the Pre-Closing, upon the reasonable request and at the expense of Purchaser but without
further consideration, do, execute, acknowledge, deliver and file, or shall cause to be
done, executed, a'pknowledged, delivered and filed, all such further acts, deeds, transfers,
conveyances, assignments or assurances as may be reasonably requested by Purchaser
to transfer; convey and assign to Purchaser's possession and use, the Assets and the
Purchased' Busineéss and to comply with all applicable legal requirements, including,
without lmitation,| making any required governmental filings, in connection with the
purchase of the Assets and the Purchased Business by Purchaser. Without imiting the
foregoing, upon the request and at the expense of Purchaser, at any tme durning the
period commencing on the Pre-Closing Date and ending on the third anniversary of the
Pre-Closing Date,| Seller shall take all steps necessary to assign all matenal licenses,
permits, exemptions, consents, authorizations or approvals to Purchaser in cases where
such assignment 1s permitted.

6.07 Exclusivity. Provided Purchaser is not in breach of this Agreement or the
Ancillary Agreements, Seller shall not (i) solicit, initiate or encourage the submission of any
proposal of offer from any person relating to the acquisition of any capital stock or other
voting securities of any of their affiliates engaged in the Purchased Business, or any
substantial portion\ of the Assets or the Purchased Business (including any acquisition
structured “as a merger, consolidation, or share exchange); or (ii) participate in any
discussions or negotiations regarding, furnish any information with respect to, assist or
participate in, or fa']cilltate in any other manner any effort or attempt by any person to do or
seek any of the foregoing. Seller shall notify Purchaser immediately if any person makes
any proposal, offer! inquiry, or contact with respect to any of the foregoing.
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6.08 Funds Collected After Pre-Closing. Any cash, cash proceeds or other
funds accrued prior to the Pre-Closing Date and received by Seller from and after the Pre-
Closing Date shall remain the property of the Seller. Any cash, cash proceeds or other
funds accrued aftclar the Pre-Closing Date and received by Seller shall constitute Assets or
proceeds of Assets (including, without imitation, funds deposited into bank accounts of
Seller or Purchaser, as the case may be, after the Pre-Closing Date), and each party shall
promptly remit to t]he other any amounts 1t receives which is the property of the other party,
free and plear olf all Encumbrances of any nature whatsoever and, pending such
remittance, shall be held in trust for the benefit of the other party.

6.09 Regqulatory Compliance. Seller and Purchaser shall use their
reasonable best efforts to comply with the provisions of all laws, rules, regulations,
ordinances, codes, orders and decrees where failure to do so would have a Material
Adverse Effect on the Assets

ARTICLE VII
PURCHASER'S CONDITIONS PRECEDENT

!
Except as may be waived in writing by Purchaser in Purchaser’s sole discretion,
the obligations of| Purchaser hereunder are subject to the fulfillment at or prior to the
Pre-Closing of each of the following conditions®

7.01 Representations and Warranties. The representations and warranties
of Seller contained herein shall be true and correct in all material respects as of the Pre-
Closing as thoug'h such representations and warranties were made on such date,
subject to any changes contemplated by this Agreement.

7.02 Performance. Seller shall have performed and complied in all material
respects with all covenants or conditions required by this Agreement to be performed
and complied with|by them on or prior to the Pre-Closing.

7.03 Deliveries. Seller shall have delivered each of the documents required
pursuant to Section 2 05(a) in each case In form and substance satisfactory to
Purchaser and its counsel.

7.04 Proceedings. No action, proceeding or order by any court or
governmental body or agency shall have been threatened in writing, asserted, instituted
or entered to restr"l':\in, enjoins or, otherwise prohibits the carrying out of the transactions
contemplated by this Agreement.

7.05 Approvals, Permits, Etc. All consents, authorizations, approvals,
exemptions, Ilcens'les or permits of, or registrations, qualifications, declarations or filings
with, any governmental or regulatory body or agency thereof that are (1) required in
connection with the consummation of the transactions contemplated hereby and (i) are
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necessary for Purchaser to properly conduct the Purchased Business, except as set
forth on Schedule 7.05 hereto, shall have been transferred by Seller or otherwise
obtained, iprov1d¢aid however, that in the event the Regulatory Consents have not all
been received prior to the Pre-Closing Date, Purchaser shall be deemed to have waived
such requirement without further action or written waiver.

ARTICLE VIl
SELLER’S CONDITIONS PRECEDENT

\

Except as:may be waived in writing by Seller in Seller's sole discretion, the obligations
of Seller hereunder are subject to fulfillment at or prior to the Pre-Closing of each of the
following conditions

8.01 Representations and Warranties. The representations and
warranties of Purchaser contained herein shall be true and correct in all material
respects as of th'le Pre-Closing as though such representations and warranties ‘'were
made on such date, subject to any changes contemplated by this Agreement.

8.02 Performance. Purchaser shall have performed and complied in all
material respects| with all covenants or conditions required by this Agreement to be
performed and complied with by it on or prior to the Pre-Closing

8.03 Deliveries. Purchaser shall have delivered each of the documents
required pursuant|to Section 2.05(b) in each case in form and substance satisfactory to
Purchaser.and its|counsel.

8.04 Proceedings. No action, proceeding or order by any court or
governmental body or agency shall have been threatened in writing, asserted, instituted
or entered to restrain, enjoins or otherwise prohibits the carrying out of the transactions
contemplated by this Agreement

ARTICLE IX
INDEMNIFICATION

9.01 Seller's Indemnity. (a) Subject to the terms and conditions of this Article
IX, Seller hereby|agrees to indemnify, defend and hold Purchaser and its officers,
directors, shareholders, employees, agents, attorneys, affilates or successors in
interest or transfer'ees of any of the foregoing persons harmless from and against and to
promptly pay all‘ losses, claims, obligations, demands, assessments, penalties,
lhabilities, suits, 1|°|nes, deficiencies, interest, costs, actual or punitive damages,
reasonable attorneys' fees and expenses (whether contingent, fixed or unfixed,
liquidated or unliqlwdated or otherwise) (collectively, "Damages"”), asserted against or
incurred by Purchlaser by reason of or resulting from a misrepresentation, breach or
nonfulfilment of, or any failure to perform by Seller of any representation, warranty or
covenant contained herein or in any agreement executed pursuant hereto and any
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liabilities other than Assumed Liabilities

(b) Se|||er shall cause its affiliate, Advantage Wireless, Inc (“Advantage”), to
execute a guarantee (“Guarantee”) of Seller's indemnification obligations under this
Article IX in favor of Purchaser up to @ maximum of . " The Guarantee shall be
in the form attached hereto and incorporated herein as Exhibit 9.01(b)

(c) Notwithstanding the foregoing, neither Seller nor Advantage shall have
any obligation to indemnify the Purchaser from and against any liabllities, other than the
Assumed Liabilities, in excess of the amounts set forth in Section 9.05 hereto

9.02 Purchaser’s Indemnity. Subject to the terms and conditions of this
Article IX, Purchaser hereby agrees to indemnify, defend and hold Seller and their
officers, directors! shareholders, employees, agents, attorneys, affiiates or successors
In interest or tranéjerees of any of the foregoing persons harmless from and against and
to promptly pay all Damages asserted against or incurred by reason of or resulting from

(a) | a breach or misrepresentation, nonfulfillment of, or any failure to
perform by Purchaser of any representation, warranty or covenant contained
herein or in any agreement executed pursuant hereto; or

(b) | the failure of Purchaser to pay, perform and discharge when due
the deferred portion of the Purchase Price or any Assumed Liabilities.

9.03 Conditions of Indemnification. The respective obligations and liabilities
of Seller and Pu'|rchaser (the "indemnifying party") to the other (the "party to be
indemnified") under Sections 9 01 and 9.02 hereof with respect to claims resulting from

the assertion of I'iabillty by third parties shall be subject to the following terms and
conditions’

(a) ~ Promptly after receipt of notice of commencement of any action evidenced
by service of process or other legal pleading, or with reasonable promptness after the
assertion 1n writing of any claim by a third party, the party to be indemnified shall give
the indemnifying party written notice thereof together with a copy of such claim, process
or other legal ple|ad|ng. The indemnifying party shall have the night to join in the
defense, settlement, adjustment or compromise thereof by representatives of its own
choosing and at its own expense, provided, however, that the party to be indemnified
may participate 1n|the defense, settlement, adjustment or compromise with counsel of
its own choice and|at its own expense.

(b) In the event that the indemnifying party, by the 30th day after receipt of
notice of any such| claim (or, if earlier, by the 10th day preceding the day on which an
answer or other pleading must be served in order to prevent judgment by default In
favor of the person asserting such claim), does not elect to join in the defense,

settlement, adjustnlwent or compromise of such claim, the party to be indemnified will
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(upon further notice to the indemnifying party) have the right to undertake the defense,
adjustment, compromise or settlement of such claim on behalf of and for the account
and risk of the indemnifying party and at the indemnifying party's expense, subject to
the right of the n'wdemnifying party to participate in the defense of such claims at any
time prior to settlement, adjustment, compromise or final determination thereof.

() Anything In this Section 903 to the contrary notwithstanding, the
indemnifying par‘tly shall not settle any claim without the consent of the party to be
indemnified unless such settlement involves only the payment of money and the
claimant provides‘ to the party to be indemnified an unconditional release from all liability
In respect of such claim and does not include a statement as to admussion of fault,
culpability or a faqlure to act on behalf of a party to be indemnified If the settlement of
the claim |nvo|ve|s more than the payment of money, the indemnifying party shall not
settle the claim without the prior consent of the party to be indemnified, which consent

shall not be unreasonably withheld

(d  An indemnified party's failure to give timely notice or to furnish the
indemnifying party or parties with any relevant data and documents in connection with
any claim shall jnot constitute a defense (in part or in whole) to any clam for
indemnification by such party, except any only to the extent that such failure shall result
in any maternal p'rejudice to the indemnifying party or parties. If so desired by any
indemnifying party or parties, such party or parties may, by giving the indemnified party
or parties written| notice in which the indemnifying party or parties acknowledge that
such claim is properly subject to indemnification hereunder, elect, at such party's or
parties’ sole expense, to assume control of the defense, settlement, adjustment or
compromise of any claim, provided that such indemnifying party shall obtain the consent
of all indemnified parties before entering into any settiement, adjustment or compromise
of such claim, or ¢easing to defend against such claim, if as a result thereof, or pursuant
thereto, there would be imposed on an indemnified party any hability or obligation not
covered by the :indemnificatlon obligations of the indemnifying parties under this
Agreement (including, without limitation, any injunctive relief or other remedy).

(e) In acijdition to any other rights that Purchaser may have hereunder, with
respect to any cllaims asserted pursuant to this Section 9.03 and outstanding or
unresolved on thela date scheduled for any payment under the Note, Purchaser may
upon giving written notice to Seller of the amount of such claims, withhold such amount
from the scheduled payment Any amounts so withheld shall be held by Purchaser for
Seller's account alnd use to offset the amounts of such claims finally determined to be
due to Purchaser‘ either by Seller's acknowledgment of such claim, by a settlement
agreement or by a final determination by a court of competent jurisdiction.

) The party to be indemnified and the indemnifying party will each cooperate
with all reasonable requests of the other

9.04 Survival. The nghts of the parties to seek indemnification under this
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Article IX shall telrmlnate on the following dates, except as to those claims with respect
to which notice shall have been duly given prior to the relevant termination date:

(a) | in the case of clams for indemnification relating to Taxes and other
governmental as§essments and charges of any nature whatsoever (including, without
limitation, all clalrlns brought under subsection 9 01 or for breach of the representations
and warranties selt forth in Section 3 08 or for breach or nonfulfillment of the covenants
set forth In Section 6 11), the date of expiration of the relevant statute of limitations,
including any extensions thereof,

(b) | 1n the case of claims for indemnification arising from the failure or
alleged failure onithe part of Seller or Purchaser to comply with the requirements of any
bulk sales, fraudullent conveyance or other law for the protection of creditors, the date of
expiration of the relevant statute of limitations, including any extensions thereof; and

(c) in the case of all other claims for indemnification arising under this
Agreement, on the first anniversary of the date hereof

9.05 Threshold. The parties shall not have any liability pursuant to this Article
IX, or any other provision of this Agreement, unless and until the aggregate amount of
Damages accrued pursuant to Section 9.01 or 902 or otherwise pursuant to this
Agreement is gre'ater than or equal to (the “Liability Threshold”); provided,
however, that once the aggregate amount of Damages against a party shall equal or
exceed the Liability Threshold, such party shall thereafter be liable on a dollar-for-dollar
basis for the full amount of all Damages Initially excluded under the Liability Threshold,
except that Selle'lr's total liability shall be subject to the ~ balance of the
Purchase Price held by the Escrow Agent as set forth in Section 2.02(d) hereof plus the

Guarantee amount as set forth in Section 9 01(b)

9.06 Remedies Not Exclusive. The remedies provided in this Article IX shall
not be exclusive 'iof any other rights or remedies available by one party against the
other, either at law or in equity, except as otherwise set forth in Section 9 05 hereof.

ARTICLE X
MISCELLANEOUS

10.01 Amendment. This Agreement may be amended, madified or

supplemented only by an instrument in writing executed by the party against which
enforcement of the amendment, modification or supplement is sought

10.02 Assignment. Neither this Agreement nor any right created hereby shall
be assignable by either party hereto

10.03 Notice. Any notice or communication must be in writing and given by

depositing the same in the United States mail, addressed to the party to be notified,
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postage prepaid and registered or certified with return receipt requested, or by
delivering the same in person, by telecopier or by expedited counier Such notice shall
be deemed recelived on the date on which it 1s hand-delivered or telecopied (with
confirmation of receipt thereof by the addressee)on the next business day by
expedited courier, or on the third business day following the date on which it is so
mailed. For purposes of notice, the addresses of the parties shall be:

If to Seller: Motion Telecom, Inc.
7101 S. Fulton St.
Suite 200

Englewood, CO 80112
Attn. Mark Gritz

with a copy to Vonderheid & Associates, P C.
8101 E. Dartmouth Ave. #95
Denver, CO 80231

Attn' Barbara H. Vonderheid

If to Purchaser: Network US, Inc

180 N LaSalle Street
Surte 1820

Chicago, lllinois, 60601
Attn Bernard A Goldman

with a copy to. Nowalsky, Bronston & Gothard, A.P L L.C
3500 North Causeway Blvd.

Suite 1442

Metairie, LA 70002

Attn: Benjamin W Bronston

Any party may change its address for notice by written notice given to the other parties.

10.04 Mutual Confidentiality. The parties shall keep this Agreement and its
terms confidential,|but any party may make such disclosures after the Pre-Closing as it
reasonably considers are required by law, but each party will notify the other parties in
advance of any such disclosure In the event that the transactions contemplated by this
Agreement are not consummated for any reason whatsoever, the parties hereto agree
not to disclose or Use any confidential information they may have concerning the affairs
of the other partlesll, except for information which is required by law to be disclosed For
purposes of this Section 10.04, confidential information includes, but is not limited to-
customer lists and files, prices and costs, business and financial records, surveys,
reports, plans, proposals, financial information, information relating to personnel
contracts, stock lownership, liabilites and litigation. Should the transactions
contemplated hereby not be consummated, nothing contained in this Section shall be

construed to prohibit the parties hereto from operating a business in competition with
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each other Purc::haser and Seller shall consult with each other in releasing information
concerning this ,?\greement and the transactions contemplated hereby Each of the
parties to this Agreement shall furnish to the other drafts of all releases pror to

publication.

10.05 Entire Agreement. This Agreement and the exhibits hereto supersede all
prior agreements|and understandings relating to the subject matter hereof, except that
the obligations of|any party under any agreement executed pursuant to this Agreement
shall not be affected by this Section.

10.06 Costs, Expenses and Legal Fees. Whether or not the transactions
contemplated her:eby are consummated, each party hereto shall bear its own costs and
expenses (including attorneys' fees), except that each party hereto agrees to pay the
costs and expenses, including reasonable attorneys' fees, incurred by the other parties
in successfully (a) enforcing any of the terms of this Agreement, or (b) proving that the
other parties breached any of the terms of this Agreement in any material respect.

10.07 Severability. If any provision of this Agreement is held to be illegal, invalid
or unenforceablelunder present or future laws effective during the term hereof, such
provision shall be fully severable and this Agreement shall be construed and enforced
as If such illegal, '}nvalld or unenforceable provision never comprised a part hereof; and
the remaining prc|>vi3|ons hereof shall remain in full force and effect and shall not be
affected by the illegal, invalid or unenforceable provision or by its severance herefrom.
Furthermore, In leu of such illegal, nvalid or unenforceable provision, there shall be
added automatica’lly as part of this Agreement, a provision as similar in its terms to such
illegal, invalid or unenforceable provision as may be possible and be legal, valid and
enforceable

10.08 Survival of Representations, Warranties and Covenants. The
representations, warranties and covenants contained herein shall survive the Pre-
Closing for one (1)) year and all statements contained in any certificate, exhibit or other
instrument delivered by or on behalf of Seller or Purchaser pursuant to this Agreement
shall be deemed to have been representations and warranties by Seller or Purchaser,
as the case may Pe, and shall survive the Pre-Closing and any investigation made by
any party hereto or on its behalf for one (1) year.

10.09 Captions. The captions in this Agreement are for convenience of reference
only and shall not imit or otherwise affect any of the terms or provisions hereof.

10.10 Counterparts. This Agreement may be executed in counterparts, each of
which shall be deemed an onginal, and all of which together shall constitute one and the
same instrument
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10.11 Bulkl Transfer Laws. The Purchaser acknowledges that the Seller will not
comply with the provisions of any bulk transfer laws of any junisdiction in connection with
the transactions contemplated by this Agreement.

10.12 Number and Gender. Whenever the context requires, references 1n this
Agreement to the singular number shall include the plural, the plural number shall
include the singular and words denoting gender shall include the masculine, feminine
and neuter

10.13 Governing Law. The Parties hereby agree that this Agreement shall be
governed and construed In accordance with the laws of the State of Colorado, without
giving effect to principles of conflicts of law thereunder.

ARTICLE XI
TERMINATION

11.01 Termination of Agreement. Certain of the parties may terminate this
Agreement as provided below

(a) Purchaser and Seller may terminate this Agreement by mutual
written consent at any time prior to the Pre-Closing;

(b) Purchaser may terminate this Agreement by giving written notice to
Seller on or before the later of (1) the date upon which Seller delivers all of the
schedules \to Purchaser and (i) July 28, 2004, if Purchaser In its reasonable
discretion is not satisfied with the results of its continuing business, legal, and
accounting|due diligence regarding the Purchased Business;

(c) Purchaser may terminate this Agreement by giving written notice to
Seller at apy time prior to the Pre-Closing (1) in the event Seller have breached
any repre§entation, warranty, or covenant contained in this Agreement In any
matenial respect, Purchaser has notified Seller of the breach, and the breach has
continued without cure for a period of fifteen (15) days after the breach or (i) i
the Pre-Clo:sing shall not have occurred on or before July 30, 2004, by reason of
the failure 9f any condition precedent under Article Vi hereof (unless the failure
results primarily from Purchaser itself breaching any representation, warranty, or
covenant contained in this Agreement); and

(d) | Seller may terminate this Agreement by giving written notice to
Purchaser ?t any time prior to the Pre-Closing (i) in the event that Purchaser has
breached any material representation, warranty or covenant contained in this
Agreement|in any matenal respect, Seller have notified Purchaser of the breach
and the breach has continued without cure for a period of fifteen (15) days after
the notice of breach or (ii) if the Pre-Closing shall not have occurred on-or before
July 30, 2004, by reason of the failure of any condition precedent under Article
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VIII hereof (unless the failure results from Seller breaching any representation,
warranty or covenant contained in this Agreement.

11.02 Effect of Termination. If any party terminates this Agreement pursuant
to Section 1101 above, all nghts and obligations of the parties hereunder shall
terminate withoutl any liability of any party to any other party, except for any liability for
breach of contract of any party then in breach.

IN WITNE;SS WHEREOF, the parties hereto, intending to be legally bound
hereby, have executed this Agreement as of the date first written above.

MOTION TELECOM, INC.
By:

Na-me: Mark Gritz
Its: President

NETWORK US, INC. d/b/a CA AFFINITY

By

Name:Bernard A |Goldman

Its: Executive \(lce President/
Assistant Secretary
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Network US, Inc d/b/a CA Affinity Motion Telecom, Inc.

(Customer Name)
(Address)

Dear Customer:

Network US, Inc. d/b/a CA Affinity ("NUS") and Motion Telecom, Inc. ("Motion") have
entered into an agreement whereby the telecommunications assets of Motion will be acquired by
NUS, and NUS will become your telecommunication service provider. NUS anticipates becoming
your telecommunications provider on or shortly thereafter.

This change in ownership will not affect or in any way disrupt your current service. The
rates and terms an(li conditions of the services offered by NUS will be the same as those offered
by Motion. A copy of NUS’s terms and conditions for long distance services is attached hereto
along with your billed rate plan. No charges or fees will be imposed and no rate increase will occur
as a result of this transaction. NUS will inform you, by bill insert, of any post-transaction changes
which may occur. :

You have a choice of carriers. If you do not wish to remain a customer, you may change
carriers and such change will be at NUS’s expense. NUS will make every effort to resolve
outstanding Motion|customer complaints. The toll free Customer Service number will remain the

same and if you have any questions, please call one of our Customer Service Representatlves at1-
800-[ ]

All customers receiving this notice, including those who have arranged preferred carrier
freezes through their local service providers, will be transferred to NUS.

We at Network US, Inc. are pleased to welcome you to our team and would like to express
our appreciation for ?llowing us the opportunity of being your telecommunication service provider.
We are confident that you will be pleased with the high quality of our service.
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NETWORK UB, INC
INCOME STATEMENT

FOR THE FOR THE MONTH AND TWELVE MONTHS ENDED DEC 34, 2003

Sales - Long Distance
Saiss - Local Service
Bales = PS /|inet ! Package
Sales - Other

Dlacounts

Net Salss

Coat cf 8ales - Long Dlatance
Cost of 8sles - Local Bervice
Coat of 8ales - PC / Inet / Package

Total Cost of Sales

Gross Profit

Oparating Expynisse
Advartising & Promation
Bed Dobt
Bllling Expensss
Commission
Employce Beneflls
Pestage & Dellvery
Professlonal Barvices
Royatly |
8aiarios & Wages
Other Expsnses

Total Opalratlng Expanzas

Nst Operating Incoms (Loss)

Other Inoome (Expanss)
Amortizatlan & Depracietion

Intarest Expanse
Othsr invome

Total Other Income (Expense)

Net Incoms (Lozs)

CURRENT YEAR
PERIOD TG DATE

185,113 2,758,081
4,323 6,189
220 G578

0 3,447

(99) {8.720)
158,584 2,818,258
108,475 1,394,601
2,808 €2,332
1,087 1,851
111,230 1,451,488
88,454 1,366,774
150 2,838
2,078 £8,110
7,813 63,625
8,346 43,080
(1,228) 40,016
100 56,967
18,080 156,316
18,959 133,574
£1,368 418,785
14@3! ZSU‘B‘IS
110,824 1,200,882
(22,670) 158,679
(5.320) {83,276)
(5,945) (88,817)
110 48,862
{11,168) {105,229
28,22 81,850

DRAFT




NETWORK US, INC
BALANCE SHEET
AS OF DECEMBER 31,2003 °

ASSETS

CURRENT AGSETS
Gash and Cash Equivalents
Accounts Recelvable
Related Party Recelvebls
Related Party Recelvable - UBC
Investmant - Custamer List
Prepeaid Exponsss

Total Current Asests
PROPERTY AND EQUIPMENT

OTHER ASSETS
Intangible Assets
Deposits

Total Othor Asseis

TOTAL ASSETS

LIABILITIES AND STOCKHOLDERS' EQUITY

CURREKT LIABILITIES
Accounts Payable
Ascruod Taxes Payable
Aceruad Intarest Payable
Accrusd Expanses

Tota] Current Liabiiitlen

LONQ-TERM LIABILITIES
Notes Payasbls - Related Parties

Total Liabllitles

8TOCKHOLDERS' EQUITY

Common Btock, ho par vaiue
1,000 shares authorized, ssued
and outstanding

Additional Paid in Capital

Owner's Draw

Retained Earninge

current Year Income

Total 8tockholders' Equity

TOTAL LIABILITIES AND STOCKHOLDERS' EQUITY

DRAFT

588,088
3”.022
1,032,576
448,770~
0

21.760

1,681,704
88,373

481,608
7,054

468,672

e 2128750

54,681
535,687
238,521

758

£30,648

1,019,167

1,049,713

1,000
320,000
§58,387
54,660

288,037

F A SBETED



EXHIBITD

MANAGERIAL PROFILES




Brian E. Sledz

Mr Sledz has been an owner and operator of telecommunications companies for over ten (10) years Mr
Sledz was the Founder and President of Discount Network Services, Inc (“DNS™), a Chicago-based reseller
of long distance service which was eventually sold to Network Long Distarce, Inc 1n October, 1995 Mr
Sledz was responsible for the overall management and operation of DNS, and concentrated his efforts
primarily on managing all sales and marketing activities of the company

Since 1995, Mr Sledz has been involved in a variety of telecommunications-related entrepreneurial
endeavors, the latest of which 1s Network US, Inc d/b/a CA Affinity (“Network US™), which 1s a reseller of
long distance telecommunications services. Mr Sledz 1s the President and Chief Executive Officer of
Network US and 1s responsible for the overall management and strategic direction of the company



Timothy J. Sledz

Mr Sledz has been an owner and operator of telecommunications companies for over ten (10) years Mr
Sledz was the Chief Operating Officer of Discount Network Services, Inc (“DNS”), a Chicago-based
reseller of long distance service which was eventually sold to Network Long Distance, Inc 1n October,
1995 Mr Sledz was responsible for all back office functions, including billing, accounting and customer

service Mr Sledz continues to serve as a member of the Board of Directors of the pubhcly traded Network
Long Distance, Inc

Since 1995, Mr Sledz has been involved in a variety of telecommunications-related entrepreneurial
endeavors, the latest of which 15 Network US, Inc d/b/a CA Affinity (“Network US”), which 1s a reseller of
long distance telecommunications services Mr Sledz 1s the Secretary and Treasurer of Network US and 15
responsible for all back office functions, including provisioning, billing, accounting and customer service.



